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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



PEGGY BEAR, 


Plaintiff, 


against* 

CHURCH Of SCIENTOLOGY OF JEW YORK, 
CHUKOT Or SCIENTOLOGY,- MISSION or EAST 
MANHATTAN, CELEBRITY CENTRE, INC., and 
CHURCH OF SCIENTOLOGY OF CALIFORNIA, 


MEMORANDUM AND 
ORDER 


81 Civ. 4688 (MJ1) 


Defendants. 


X 


DONALD BEAR, 


Plaintiff, 


•against- 


81 Civ. €864 (MJL) 


CHURCH OF SCIENTOLOGY OF NEW YORK, t 

CHURCH OF SCIENTOLOGY, MISSION OF EAST 
MANHATTAN, CELEBRITY CENTRE, INC., » 

CHURCH OF SCIENTOLOGY, MISSION OF 
FIFTH AVENUE, and CHUR® OF SCIENTOLOGY « 
OF CALIFORNIA, 

Defendants. 

--------—-—X 


MICHAEL B. DOLINGER 
UNITED STATES MAGISTRATE! 


In the course of extensive briefing of motions for 
eunmary judgment, the parties have engaged in • subsidiary 
dispute concerning the propriety of plaintiffs' filing of 
certain affidavits. My motions to strike under Fed. R. Civ. 
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P. 56(a)* defendants have challenged the use by plaintiffs of 
all or part of eleven affidavits* all on the grounds of 
irrelevance or incompetence and one on the separate ground 
that it invades the attorney-client privilege of the Church of 
Scientology of California** For the reasons that follow, 
defendants' motion is granted in part and denied in part. 


Defendants 1 _Motions to Strike 


Defendants have filed two discrete motions to strike. 
The first motion* filed February 28* 1983* attacks as 

irrelevant and Incompetent in their entirety the affidavits of 
Kevin M. Flynn* dated February 12* 1982} Staven Carrltano* 
dated Fabruary 9* 1982; Carol Garrity* dated February 3* 1982; 
Janie Peterson* dated February 3* 1982; La Vends Van Schaick* 
dated February 6* 1982; Thomas M. Greene* undated* and 


Bula 56(a) states in relevant part; 


Supporting and opposing affidavits shall 
ba mads on personal knowledge* shall set 
forth sueh facts as would be admissible In 
evidence* and shall show affirmatively 
that the affiant is competent to testify 
to the matters stated thtrein. 
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Michael J. Flynn, dated October 4, 1982, together with all the 
accompanying documents, and seeks to strike certain paragraphs 
of the affidavit of Thomas Hoffman, dated February 10, 1982, 
and Its annexed Exhibit K. 

Defendants' second motion, filed December 11, 1984, 

asks the Court 'to strike, as immaterial and Incompetent in 
their entirety, the affidavits of William Franks, Edward 
Walter and Gerry Armstrong. Zn addition, defendants assert 
that the Armstrong affidavit Invades the attorney-client 
privilege of the California Chureh because it *sets forth 
purported partial transcripts of tapes of meetings reflecting 
privileged communications between Chureh representatives and 
attorneys retained to give advice.* ( See Memorandum in 
Support of Motion to Strike Affidavits filed December 11, 1984 
at 3.) 


Governing Standards 

Rule 56(e) requires that the affidavits reflect the 
affiant's personal knowledge and describe evidentiary facts 
admissible at trial and that the affiant be competent to 
testify to the matters set forth in the affidavit. See, • , 
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Chandler v. Couchlln , 763 F.2d 1X0, 113-14 (2d Cir. 1985); 
Ferrea Research and Development Co. v. Singer Co. , 410 F.2d 
572, 578 (2d Clr* 1969)* If an affidavit contains material 
that does not conform to the requirements of Rule 56(e), it ia 
subject to a motion to strike. See, e .o. , id. at 578-79. 
Nonetheless, such relief is not mandatory since the court may 
simply disregard those affidavits or portions of affidavits 
that are not consistent with Rule 56(e)* See , e .c. , 

Chambless v. Masters, Mates t Pilots Pension Plan , 571 F. 
Supp. 1430, 1459 (S.D.N.Y. 1983). That approach has been 
followed in the accompanying Repost and Recommendation, which 
deals with defendants' suimnary judgment motions, and 
accordingly defendants' motion to strike for Irrelevance and 
incompetence is denied. Their separate challenge to the 
Armstrong affidavit, based on invocation of the attorney- 
cleint privilege, requires a more extended discussion, 
however, since a determination must be made whether to require 
that the affidavit be sealed or otherwise removed from the 
public record. 

The Armstrong affidavit reports the substance of, and 
purports to quote from, discussions between officials of the 
California Church of Scientology and Its attorneys. 
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Plaintiff* apparently do not deny that the privilege attaches 
to these conversations between Scientology officials and their 
attorneys, but rather assert that the privilege has been 

vitiated because the conversations ombodied in the Armstrong 
affidavit "ware in furtherance of criainal and fraudulent 
activities" ( see Memorandum of Points and Authorities in 
Opposition to Defendants' Motion at 3), or, in the alternative, 
that the Church has waived its confidentiality claim. ( See 
id. at 4.) These claims are without basis.* 

The federal courts have long held "that communications 
that otherwise would be protected by the attorney-ellent 

privilege. • .are not protected if they relate to client 
communications in furtherance of contemplated or ongoing 
criminal or fraudulent conduct." Xn re Grand Jury Subpoena 

Duces Tecum Dated September 15. 1983 . 731 F.2d 1032, 1038 (2d 


The Armstrong affidavit was originally submitted in 
support of both state and federal claims asserted by 
the plaintiffs. Since plaintiffs have dismissed their 
AX CO claims, the only remaining causes of action are 
based on stata tort law. fairly construed, however, the 
challenged passages of the affidavit address not only 
these state lav claims, but also the First Amendment 
religious defense asserted by defendants. Under these 
circumstances. Fed. A. Avid. SOI is properly Interpreted 
as requiring resort to federal rather than state law for 
a definition of the scope and applicability of the 
attorney-client privilege. See, e .0. , First federal 
Savings 4 Loan Ass'n of Pittsburgh v. Qppenheim, Appel, 

Dixon 4 Co. . 110 F.ft.D. 557, 580 (S.P.N.F. 1986)(Citing 

cases)• 
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Cir. 1984)(citing cases). To pierce the privilege on this 
basis, the movant bears the burden of establishing probable 
cause to believe that the client has commited or intended to 
commit a fraud and that the otherwise protected comunications 
were in furtherance of that fraud. See # e .q. . Id. at 1039; In 
re John Coe Coro. # 675 F.2d 482, 491 a n. 7 (2d Cir. 1982). As 
explained by the Second Circuit# the evidence must be 
sufficient for "a prudent person (to] have a reasonable basis 
to suspect the perpetration of a. • .fraud# and that the 
communications were in furtherance thereof.* In re Crand Jury 
Subpoena Duces Tecum Dated September 15# 1983 # supra . 731 P.-2d 
at 1039. 


Judged by this standard# plaintiffs* showing is 
Inadequate to demonstrate that the eonvereationa in question 
wars in furtherance of a fraud.* Tht eonvarsatlona reflect an 
effort to establish a clear and dafinitiva relationship among 


Since the teat is 'probable cause* or# alternatively# a 
•prima facia showing,* see In re Crand Jury Subpoena 
Duces Tecum Dated September IS# 1983 # supra # 731 F.2d at 
1039# I do not rely on defendants' responding affidavits. 
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the various Scientology corporations, and between those 
corporations and L. Ron Hubbard, presumably for the purpose of 
minimizing the exposure of Hubbard and some of the 
corporations for the debts and other liabilities of other 
corporate entities. This type of endeavor is a common task of 
corporate counsel and is not in itself fraudulent. There is 
no significant evidence in the record of this case to suggest 
that the restructuring project referred to by Armstrong 
Involved the intended commission of a fraud, os that the 
particular communications at issue were in furtherance of that 
fraud. 

Plaintiffs also seek to pierce the privilege based upon 
the claim that defendants waived it on three- separate 
occasions. First, plaintiffs claim that the conversation! in 
question were tape recorded and that the custodian of the 
tapes voluntarily gave them to Mr. Armstrong, who was charged 
with preparing a biography of L. Ron Hubbard. ( See 
Plaintiffs' Points and Authorities in Opposition at 4.) 
Second, plaintiffs assert that defendants waived the privilege 
because, in an unrelated Florida lawsuit, the Church of 
Scientology of California failed to object to the submission 
of an affidavit containing a portion of the confidential 
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communications. ( See Id. at 5.) Finally# plaintiff* state 
that personal representatives and attorney* of l. Ron Hubbard 
and an entity known a* Golden Era Studios participated in one 
of the discussion* at issue# and they argue that this 
participation wavied the privilege* None of these arguments 
is sustainable. ( See id. at 6.) 

Plaintiff* 1 first waiver theory oust fail for two 
reasons. First# disclosure can constitute waiver only if made 
by a person who holds the privilege or lis otherwise authorised 
to waive it. See# e.q. . Velsicol Chemical Coro, v. Parsons . 
561 F.2d 671# 674-75 (7th Cir. 1977)# cert, denied * 435 O.S. 
942 (1978 )t Schnell v. Schnall # 550 P. Supp. 650, 653 

(S.D.N.Y. 1982). In this case Armstrong apparently obtained 
the tapes from a secretary employed by the Church of 
Scientology (see Affidavit of Edward Copeland# sworn to 
January, 1985# at Exh. B, 11 47-51)# and plaintiffs — who 
bear the burden of proving waiver* — neither assert nor 
suggest that she was authorised by the Church to waive its 


• See , e.c. , In re Horowltr « 482 F.2d 72# 80 (2d Cir.)# 
cert. ‘"cSanied # 414 U.S. 867 (1973)* 
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privilege or that defendants ware in a position to pravtnt tha 
disclosure. See, e .c. , 2 J. Weinstein ft M. 8erger, 
Weinstein’s Evidence 1 5 12C 0 2 } at 312-4 (1986). Second, it 
appears from the affidavits that Armstrong was given the tapes 
in the mistaken belief that they were blank, so that he could 
use then to record material for his biography project. (See 
Copeland Aff., at Exh. B, 91 47-51) (See also Declaration of 
Edward Copeland, Esq., executed December, 1984, at Exh. 8). 
The evidence suggests, therefore, that the disclosure was 
inadvertent, and under those circumstances there is no basis 
for implying a waiver of the privilege. See, e,g. . Lois 
Sportswear, U.S.A., Inc, v. Levi Strauss ft Co. , 104 F.R.D. 
103, 105 (S.D.N.Y. 1985)i Hendenhall v. Barber-Creene Co. , 531 
7. Supp. 951, 954-55 (N.D. Ill. 1982). 

Plaintiffs' second theory of waiver is equally 
unavailing. The disputed affidavit was filed in a Florida 
action in opposition to a motion to dismiss by Mr. and Mrs. 
Hubbard, whose privilege is also implicated in the disclosure, 
and the Hubbards timely filed a motion to strike grounded 
based on their attorney-client privilege. ( See Affidavit of 
Lawrence E. Puentes, sworn to January 25, 1985, at 1 3.) The 
Florida motions are apparently still pending and -- as of the 
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tine the last affidavits in this case were filed -- had not 
been fully briefed because the Florida court had yet to rule 
on the permissible length of the briefs. ( Id. at f 4.) Thus 
the Church of Scientology of California has not yet lost the 
opportunity to join In the motion to strike* and in fact its 
Florida attorney represents* without contradiction* that it 
has been waiting for a ruling on the permissible length of 
briefs before filing papers in support of Its own privilege 
claim. ( Id. at f 5.) Under these circumstances* it eannot be 
said that the Church has waived the privilege by falling to 
assert it in the Florida proceeding. 

As for plaintiffs' third theory of waiver* the presence 
of another individuals at conversations between a client and 
his attorney does not vitiate the privilege if the other 
person has a common interest that is being furthered by the 
communication or If that person's presence is for the purpose 
of assisting the attorney in rendering legal services, fee 
Weinstein's Evidence , supra , f 503(b)(063 at 503-55 to 60 a 
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nn. 4-3 (Citing cases).* The record in thii case indicate* 
that Golden Era Studios was a part of the Church of 
Scientology of California and that the California Church and 
L. Ron Hubbard were jointly concerned in the matters under 
discussion* ( See Armstrong Affidavit at 1 9; Affidavit of 
Stanley Doyle# Esq.# sworn to January 28# 1983 at 1 2i 

Declaration of James M. A. Murphy# Esq*# executed January 21# 
1985# at f 6.) Under these circumstances# plaintiffs have 
failed to demonstrate a waiver of the privilege* 


CONTUSION 

Because plaintiffs have failed to demonstrate either an 
exception to or a waiver of the attorney-client privilege of 
the California Church# Z find that the affidavit of Gerry 


* Although the "joint interest” principle is normally 
applied in litigation or pre-litigation situations# 
Judge Weinstein persuasively suggests that it should also 
apply in non-litigation contexts* Weinstein’s Evidence * 
supra * f 503(b) (06] at 503-59* 
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Armstrong, *worn to July 26# 1902# disclose* privileged 

information, and accordingly must b# placed under seal. 
Moreover, those portions of the affidavit that disclose 
privileged consnunications — specifically# paragraphs 6, 7 
and 9 — must be disregarded because they rely upon non-vaiv«d 
privileged communications. 


DATED* New York, New York 
December S, 198$ 


80 ORDERED. 


MI CHAEL H. DOLINGER. 

UNITED STATES MAGISTRATE 


Copies of the foregoing Memorandum and Order have been mailed 
this date tot 


Michael Flynn# Esq* 

12 Union Wharf 

Boston# Massachusetts 0210t 

Barry H. Lipslg# Esq. 

Lipslf# Sullivan a Liapakis# 9.C, 

100 Church Street 

Mew York# Mew York 10007 

Sanford M* Eats# Esq. 

Rats i Weinstein# Esqs. 

36 West 44th Street 
Hew York# Mew York 1003$ 

Erie M* Lleberman# Esq. 

Rabinowits# Boudin# Standard# 

Krinsky a Lleberman# P.C. 

740 Broadway.^ ^ 

Fifth Flfeor ? > 

*«w Tut k # N«W v*tk 10003-9518 






